MURRI COURTS:
 Indigenous Magistrate courts:

Communicating for better outcomes

Dr Jillian Clare

“Is it not true?” … “The reason you fell was not that was it.”  “I put it to you…”            “I suggest to you …”  
This paper is dedicated to the Elders of the Brisbane Murri Court without whose help none of this would have been possible.
Filming the Murri Court 

In 2006, the former Chief Magistrate of Queensland, Judge Marshall Irwin, approached me to help with developing a film/DVD about the Indigenous sentencing court - the Brisbane Murri Court. My role was to conduct research for the film, consult with the many people involved, and submit a proposal and ideas for the video. After many months, the video was finally completed and released on Wednesday 30th July, 2008, and can be viewed online at:

http://www.courts.qld.gov.au/NewFull_controller.swf
This paper has emerged out of that research and that process.

Setting the scene

In setting the scene for this paper, it is useful to briefly outline the history of the Queensland legal system. Our legal system was largely inherited from Britain, so it is, therefore, based in European-Western cultural and legal traditions. Alongside this, and over many thousands of years, Australian Indigenous communities devised their own socio-cultural-legal structures. As a result, when Indigenous people are drawn into interactions with our English-based law and court system, which is very different from Aboriginal law, they face particular disadvantages. Problems may include structural and linguistic differences, the complex language of the law and court processes, cultural differences, gender issues, problems of age, communication differences, the formalities of the courtroom, communication protocols used by judges, barristers, and court administrators, and particularly, the questioning techniques used by police and lawyers.

Australia’s court and prison statistics reveal a disproportionate number of Indigenous people within the court system. Goldflam (1997) goes so far as stating that:

The Australian criminal justice system has failed the Aboriginal community, and failed it with what looks remarkably like a vengeance. The [1991] Royal Commission into Aboriginal Deaths in Custody found that Aboriginal people are 27 times more likely to be taken into police custody and 15 times more likely to be imprisoned than the general Australian population. These are national averages: in Western Australia, for example, things are almost twice as bad.” (p.18) 
What research and court statistics show is that more Indigenous than non-Indigenous people face Australian courts every day. However, until recently, few if any measures were taken to recognise the problems caused by the different communication styles, norms, and protocols that Indigenous people face when their lives intersect with the criminal justice system. 

In searching for insights as to why alarming numbers of Indigenous people end up in court, reasons cited include the loss of land and culture and the ensuing socio-economic and cultural problems caused by the 1788 colonisation of Australia by a white western culture (Eades,1994, 1995; Goldflam, 1997; Behrendt, 2002; Weatherburn, Lind, & Hua, 2003; Edwards, 2004; Marchetti and Daly, 2004; West, 2008). It is well documented that the resulting despair and dislocation is now being reflected in the disproportionate numbers of Indigenous people in the criminal courts as both defendants and victims of crime. 
Statistical data corroborates these claims. Indigenous Australians remain grossly over-represented in prisons, with a rate of 12 times that of the non-Indigenous population: that is, 1,561 per 100, 000, compared with 163 per 100, 000, as at June 2005 (Australian Bureau of Statistics, 2005, p.5). A statistical breakdown of these figures for individual states reinforces the stark reality. In Queensland, despite comprising only 3.5% of the population, approximately 27% of all adult prisoners, and 60% of juveniles in detention, are Indigenous Australians (West, 2008, p.278). 

In New South Wales (NSW), 2.1% of the population are Indigenous, but between 1997 and 2001, 28.6% of the NSW Indigenous population appeared in a NSW court charged with a criminal offence. This means their court appearance rate was 4.4% higher than for non-Indigenous people and their overall rate of contact is 16 times higher than the overall rate of contact between NSW citizens and the prison system (Weatherburn, Lind, and Hua, 2003, p.78). 

Conversely, they are also 1.5% more likely to be victims of violence than non-Indigenous people, and Aboriginal women were more likely to be the victims of this violence. They are 10 times more likely to be the complainants in sexual assault hearings before the District Court of New South Wales than non-Aboriginal women. Indigenous women represent 29% of the NSW female prison population and were 15.5% times more likely to be in prison than non-Indigenous women (Equality Before the Law Judicial Bench Book, NSW, 2006, pp.2105-2106). These are indeed shocking statistics for 2-3% of the total Australian population. It is not only institutional discrimination by the Australian criminal justice system, but it also reflects a tragic failure by both Federal and State governments.
It would then seem not unreasonable if, in the knowledge that 20-30% of all court matters involved Indigenous people, that courts would accommodate, or at least be responsive to, issues such as the communication styles and requirements of Indigenous people, as well as cultural, linguistic, gender, kinship and relational norms. The New South Wales Equality Before the Judicial Law Bench Book (2006) states the following principle:

Just like everyone else, an Indigenous person who appears in court needs to understand what is going on, be able to present their evidence in such a manner that it is adequately understood by everyone who needs to be able to assess it, and then have that evidence assessed in a fair and non-discriminatory manner.’ (page 2303).

Disappointingly, this is not the case in most courts. Australian legal systems are basically designed as a one-size-fits all system, with the result that the court process creates unnecessary stress for many accused, victims, and witnesses.

Risky shifts

This paper addresses two initiatives that have been taken over the past decade, and analyses the impact on improving outcomes, through more appropriate communication strategies, for Indigenous people within the courts. The first initiative is the development of special Indigenous sentencing courts within the Magistrates Courts. The second is the publication of Bench books for judicial officers, such as the Aboriginal Bench Book for West Australian courts (AIJA, 2002), and the Equality Before the Law Judicial Bench Book (2006) in NSW. Judicial Bench books relate to evidence in the courtroom, and thus concern the accused, victims, and witnesses alike. The purpose of these Bench books is to offer Magistrates and Judges additional relevant information, so that the sentences they hand down are more appropriate and, therefore, have the potential to achieve better outcomes. However, the information included in these books is not mandatory on judicial officers; it is offered as supporting material for making decisions about a sentence.

Indigenous sentencing courts

The first Indigenous Magistrates sentencing court - the ‘Nunga’ court - opened in June 1999, in Port Adelaide, South Australia. Its initial brief was to support Indigenous people within the criminal justice system, reduce discriminatory practices, and address the frustrations experienced by Indigenous people in the criminal justice system:
[The Nunga Court] was the initiative of Magistrate Chris Vass who consulted widely with Aboriginal community groups, State Government agencies, the Aboriginal Legal Rights Movement, police prosecutors, solicitors and Aboriginal people. … The overwhelming view was that Aboriginal people distrusted the justice system, including the courts. They felt they had limited input into the judicial process generally and sentencing decisions specifically. As Mr Vass put it: ‘[t]here was enormous dissatisfaction with the court system as it was. There was a lack of trust, a lot of frustration about not being able to have their say in court …they felt lawyers were often not putting their story the way they wanted’ South Australian Government, Information Bulletin, Aboriginal (Nunga) Courts, p.2. 

The South Australian Government’s evaluation of the success of the Nunga court included this statement: “The ideal is not merely procedural recognition of Aboriginal culture, but a legislative mandate for Aboriginal self-determination, self-management, and customary law. Meanwhile the development of Aboriginal courts has demonstrated that much can be achieved through good will and innovation” (p.16).

 (South Australian Government, Information Bulletin, Aboriginal Nunga Courts, pp.1-16)
Other states soon followed: Queensland’s Murri Court and Victoria’s Koori Court opened in 2002; Australian Capital Territory and New South Wales opened courts in 2004; and, the Northern Territory in 2005 (see Appendix 1 for full details). Structurally and relationally, these courts vary greatly from traditional courts. First, the Indigenous community is directly involved in the court process, the decision-making, the sentence, educational and/or rehabilitation programs, and follow-up support. Second, there is a change in style in the actual sentencing process: the presiding magistrate not only gives advice, but also takes advice, and not just from the prosecutor and defending counsel which is common practice in all courts. The magistrate confers with field officers, support groups, corrective services, family and friends, and Indigenous Elders. These developments mean that a different communication and socio-cultural legal environment is created, in which the offender, victim, and the community can all be included in the process and the outcomes.

The Murri Courts

Currently, there are now thirteen Murri Courts operating across Queensland. In understanding the history of the Murri Courts, two significant shifts took place in 1992 and 1993. First, there was an amendment to the Penalties and Sentencing Act 1992 (Qld), and second, in 1993 the Queensland Aboriginal and Torres Strait Islander Justice Agreement was published which included this statement:

Aboriginal and Torres Strait Islander peoples need to be involved at all stages of the development and delivery of justice related programs and services in order to achieve a sustainable long-term reduction in the numbers of Aboriginal and Torres Strait Islander peoples coming into contact with the Queensland criminal justice system. (Queensland Government, Department of Justice, n 2, p.2)

In 2002, these principles were realised in the Magistrates Court through an initiative of former Chief Magistrate Dianne Fingelton and Deputy Chief Magistrate Brian Hine, with the opening of the first Queensland Murri Court in Brisbane. With proof of successful outcomes over 7 years of operation, the Murri court is now fully funded by the State Government of Queensland. In the 2006 Review of the Murri Court Report, the report states that the Murri Courts are a demonstration of the government’s commitment “to improving justice services to Aboriginal and Torres Strait Islander people” (p.2). The rationale for an Indigenous sentencing court includes the idea that:

The Murri Court is a Queensland Magistrates Court which deals with sentencing Indigenous offenders. The Murri court takes into account cultural issues by providing a forum where Aboriginal and Torres Strait Islanders have an input into the sentencing process. (Qld Government Fact Sheet 2006, p.1)
Four key findings from the Murri Court Review Report (2006) are summarised as follows:
The Elders’ and respected persons’ involvement in the court process assists in the offender developing trust in the court; and, the court’s problem-solving focus assists offenders to undertake rehabilitation and stop their offending conduct. … The presence of the offender’s community in the court assists the offender to be more responsible for their offending behaviour and increases the offender’s awareness of the impact of their offending on the victim and their own community. (p.2)

This recognition and honouring of Indigenous people, community, and culture has been enthusiastically supported as a positive step towards addressing the inadequacies and ‘discrimination’ (Goldflam, 1997) in the criminal justice system “where Aboriginal people are being victimised on a daily basis by a legal system which persists in imposing a foreign language, culture, and structure of discourse on them” (Goldflam, 1997, p.19). However, the initiative is still only available in the Magistrates court, and only if the offender pleads guilty, and chooses the Murri Court, rather than a traditional Magistrates court.

Magistrate Annette Hennessey from the Rockhampton Murri Court elaborates:

The goal of an Indigenous sentencing court is to provide a more culturally sensitive environment; to improve attendance rates at court by providing a more culturally respectful process (Indigenous people are often sentenced to custodial sentences not for the offence, but for breaching bail conditions); to reduce recidivism rates and so assist the community generally; to include the support of Indigenous Elders, and respected members of the Indigenous community; to offer support and guidance for the offender in the hope of reducing recidivism; to re-unite offenders with their community; to strengthen the Indigenous community generally and acknowledge the position and wisdom of the Elders and respected persons (Hennessey, 2006, p.14).

Linguistic and cultural shifts

The change in court culture from a court-centred process to inclusive participant focused outcomes is not only about the actual sentencing. It is about a pro-active repertoire of processes, and linguistic and communicative shifts, that look not only at the offence, but concomitant issues surrounding the offender, with a view to achieving real and lasting life changes. Umberto Eco (1976) argues that “every act of communication to or between human beings … presupposes a signification system as its necessary condition” (p.9). And further, that language systems are not fixed, but contain within them the idea of ‘openness’ - both stability and variation (Eco, 1976). This is influenced by, for example, ‘cultural specificities’ that then determine how verbal and non-verbal languages are understood and deployed within specific social and cultural interactions such as those in the court process. Because the Murri Court is designed with both ‘stability’ and ‘variation’ to include different cultural and linguistic specificities, it has the necessary capacity to provide a more appropriate legal process that benefits the offender, community, the victim, and even the family, as the offender’s family are often the victims of the crime. 

“The modern founder of structural linguistics, Ferdinand de Saussure … believed that all a person knows of the world is determined by language, … particularly in the use of language in communication contexts” (Littlejohn, 1996, pp.70-71). Accepting and working with the cultural, language, communication, and speech requirements of Indigenous people is a fundamental element in the success of the Murri court. Such shifts are reminiscent of ‘speech act theories’ (Austin, 1962, 1964; Searle, 1969) that work to explain how when one speaks, ‘one performs an act – the intent of the act as a whole’. The Murri Court demonstrates that when different speech acts are included in the sentencing process, such as shifts in language, the inclusion of Elders, victims, offenders, family members, support officers, and so on, this actually alters the process, goals, and outcomes of the court; it reveals that court ‘speech’ is not just about legal words, but also about revealing the speaker’s [and by extension the court’s and the government’s] intention, including the whole intent of the legal process and act of sentencing. Therefore, the Murri Court, through its use of similarly-different communicative and linguistic strategies, has a greater chance of achieving more meaningful and successful outcomes for all. 

In an interview in 2007, Magistrate Jacqui Payne, presiding over the Brisbane Murri Court, stated that: “Many people leave traditional courts and the first thing they ask their lawyer is, ‘What happened? What did he/she say? What does it mean for me?’ But here, in the Murri Court, no-one leaves my court without knowing exactly what has happened, why, the reasons, and the implications for them, and what it all means” (personal interview, 2007). Eades (1992) concurs: “the grammatical structure, word usage and the meanings of words in Aboriginal English create a significant propensity for ineffective communication with Aboriginal people in the legal system” (p.25). This added awareness of the disparate, but simultaneously interconnected, language structures operating in a legal context, and an ability to manage these by including the Indigenous community in the process, is recognition that the Murri court is about making the sentences more meaningful, coherent, and specifically focused for the offender.
The Murri Court initiative has shifted the culture of the courtroom in a positive direction by incorporating a range of knowledges beyond a knowledge of the law. As Uncle Albert Holt, one of the foundation Elders of the Murri Court, stated: “It has been a watershed achievement to structure our Queensland Murri Court process on a spiritual or emotional level generating dignity and respect; an achievement I’m very proud of.” Recognising the ongoing importance of the courts, Uncle Albert Holt further stated: “We have come too far to go back from where we came from.” Ongoing funding for the Murri courts from the Queensland Government reinforces this view.
Participants in the Murri court

The Murri court is presided over by an Indigenous Magistrate if one is available. At present, Indigenous Magistrates represent just a small percentage of the total number of Magistrates in Australia. All participants, including the Magistrate, sit together at a round table in close proximity, in contrast to regular courts where the presiding Magistrate sits on an elevated bench at a distance from all other participants.Elders and/or respected persons from the community, often one male and one female, sit beside the Magistrate. The Magistrate may or may not be robed. In the Rockhampton Murri Court, for example, the Elders have requested that the Magistrate be robed to re-inforce the power of the office, but this varies within courts (Hennessey, 2006). 
The workings of symbols and symbolic power are complex. Susanne Langer (1942) in her seminal work, Philosophy in a New Key, argues that it is through symbols that we understand the world. She writes that “symbols are not proxy for their objects, but are vehicles for the conception of those objects (p.61). Therefore, symbols such as a judicial robe and wig, the central location of the State coat-of-arms, a picture of the Queen, an Aboriginal painting, Aboriginal symbols and dreamtime images, an elevated bench or a round table, speaking roles for all rather than just a select few, and so on, are not just functional or decorative artefacts, because, as symbols, they allow us to reflect on things beyond their immediate presence or function. Such acts of reflection then operate at two levels: a logical level – this is a legal court presided over by a judge/magistrate appointed by the state with power to sentence; but also at an emotional level – the relation between the symbol and the person within the court process. In the Murri Court, the symbolic shifts can be seen in the legal, communicative, and relational shifts in conceptual design, processes, communicative interactions, and co-active negotiation strategies.

In traditional courts, the only participants in the sentencing decision-making are the lawyers and judicial officers – no-one else. In the Murri Court the role of the Elders is to advise on cultural, language, and community issues, as well as to speak directly to the offender as members of their community. By demanding that the offender is part of the sentencing process, rather than peripheral to it, the aim is to encourage responsibility, a cessation of criminal acts, and a re-integration of the person back into their community. Evidence suggests (Eades, 1994, 1995; Hennessey, 2006; Queensland Government, 2006) that because of the strong cultural tradition of kinship and community relationships within Indigenous culture the offender is more likely to listen to advice from Elders, and be more committed to promises they make in their presence. Some demonstrable decrease in the levels of recidivism supports this claim (Hennessey, 2006), but further research is needed to understand the full implications of the Murri Court for individuals over the longer term. Also present at the table are the offender; the prosector; defence lawyer/s; field officer; the community corrections officer; support persons; Murri Court Liaison Officer; and, sometimes the victim, if they choose to be part of the process. In law, this is not common because the traditional construct of a trial and sentencing is that it is about the offender and his/her lawyers – not the victim. Including the victim is another powerful symbolic statement that the offender’s criminal behaviour has real and wide-spread consequences for which they must take full responsibility.

Identity and communication
The comment from one Elder (2007), “This is not Aboriginal way. Aboriginal way is to think with head and heart” raises questions about cultural identity and whether this is significant for a sentencing court. Stuart Hall (1996) asks: “What is the importance of ‘identity’ as a concept and who needs it?” (p.1). He suggests that the answers should include ideas about politics and agency.

By politics, I mean both the significance in modern forms of political movement of the signifier ‘identity’, its pivotal relationship to a politics of location – but also the manifest difficulties and instabilities which have characteristically affected all contemporary forms of ‘identity politics’. … I agree with Foucault (1970) that what we require here is ‘not a theory of the knowing subject, but rather a theory of discursive practice’. (p.2)

What he calls for is a re-conceptualisation of agency, identity, and a politics of exclusion and inclusion, to enable new ways of thinking about discursive practices and their relationship to subjects. In thinking about the conceptual underpinnings of the Murri Court and its similarly-different processes, the idea of identity, agency, and identification invites consideration. In everyday terms, ‘identification’ involves “an act of identifying” (Macquarie Dictionary, 1981, p.879) or at least the recognition of aspects of a shared culture, language, characteristics, background, politics, and so on, with another person or group. Deleuze and Guattari (1988) point to the processes of ‘identification’ and’ identity’ as always in the ‘process of becoming’ other; ‘assemblages’ that are contingent and that foreground, even as identification is occurring, difference. Hall (1996) argues that there is never a ‘proper fit’ because like all signifying practices identification is always subject to the ‘play of diffėrance’ (Derrida, 1981). Hall (1996) writes: “[Identification] obeys the logic of more-than-one. And since as a process it operates across difference, it entails discursive work, the binding and marking of symbolic boundaries, the production of ‘frontier effects’. It requires what is left outside, its constitutive outside, to consolidate the process” (p.3).
‘Mirrors of accountability’ – making a difference
When sentencing offenders in the Murri Court, each case is managed similarly- differently, but the goals, inclusivity, and outcomes are the same.  In a speech, as well as in her work Trauma Trails - Recreating Songlines: The Transgenerational Effects of Trauma in Indigenous Australia, Indigenous activist and scholar, Judy Atkinson states the rationale for a system that is both a deterrent and a catalyst for growth: 
What is important now is that we truthfully name the pain in its many shapes and forms, and make the connections between the feelings and the behaviours that result, knowing that if we do not get about the work of healing, that it will continue across the generations. In this, I personally must stand in front of the mirror of my accountability. What have I done?  Am I making a difference? 

Judy Atkinson (2002) also underscores the importance of listening. She asks: “Is anybody willing to really listen, as we had had to do when we asked people to tell us their stories about violence?” She calls for responses that really look at the problems, that genuinely seek solutions, that create practical ways to make actions work, and ensure lasting improvements. The Murri court is one attempt to create a successful legal process that incorporates both listening, actions, and solutions. 
In terms of identity and why someone would choose to work within one discursive structure (the Murri Court) rather than another (a traditional Magistrate court), positioning identity as “not an essentialist concept but a strategic and positional one” (Hall, 1996, p.3) is useful. In understanding the Murri Court, it is not about trying to establish some fixed, sameness or ‘one-ness’ of Aboriginal or Torres Strait Islander cultural identity. It is about accepting that identity for all people is fragmented, changing, becoming, and multiply constructed across a range of discourses, practices, positions and historicisation, and acknowledging that a one-size-fits-all legal model is inappropriate and less successful. This is particularly so for Indigenous people who historically have always been outside the system, but profoundly affected by it. 

Identity is also assembled within, and influenced by, modalities of power, such as the legal system and the courts, where difference, inclusion, and exclusion are played out on the public stage. Identities, such as ‘offender’, ‘barrister’, ‘solicitor’, ‘judge’, magistrate’, or ‘victim’ within the criminal justice process, reveal their capacity to exclude or include, or to render some as marginal and shifting. Stephen Heath (1981) argues that identities, such as ‘offender’ or ‘victim’, are positions which the subject is obliged to take up while always ‘knowing’ that they are fragmented representations of the self. He suggests that representation is always constructed across a ‘lack’, across a division, from the place of the ‘Other’, and thus can never be adequate – that is, identical – to the subject processes that are invested in them. It is, he posits, about ‘an intersection’ or a ‘suturing’ (p.101) of identities, and this points to how the legal system, the law, and the courts attempt to erase the suture lines to suggest that all bodies, all identities are the same. The benefit for the criminal justice system is “not to interrupt or disturb the smooth insertion of individuals into the narrow subject positions constructed by [legal] discourses” (Hall, 1996, p.11). That is, identities rendered as ‘docile [legal and/or criminal] bodies’, within uni-directional, monolithic power structures where all bodies can be ‘summoned, produced, regulated and punished’ at will (Foucault, 1977, p.138). 
The suffrage struggles of the late nineteenth century, for example, demonstrate that many individuals and groups within society work have worked to change their situation and existence. It has been through exploiting the gaps, the ‘suture lines’, and the discontinuities in systems and processes that groups have managed to shift practices and thus mobilise power for themselves. This idea is useful in analysing the rise of Indigenous courts in Australia, where rather than being fixed power structures, legal systems contain within them layers of overlapping contradictions that are being mobilised for improved outcomes. Rather than passive victims of domination, Indigenous communities are showing how they can become involved in re-conceptualising experiences, culture, identities, and history to re-shape one (albeit small) aspect of the criminal justice system. As one of the Elders (2007) remarked, they are no longer prepared to stand by and accept the negative positions imposed on them by a legal system into which they have had no input. However, it is not only Indigenous communities who are demanding change. Initiatives have also come from Law Reform Commissions and practising lawyers who want the legal system to be more responsive and equitable for all.
Real conceptual shifts
Institutions, such as the courts, are characterised by networks of communicative and social interactions in which common meanings are generated. Magistrate Annette Hennessey (2006) suggests that “[t]he Murri Court is one attempt by Magistrates to include and respect some aspects of Indigenous customary ways and values in the existing criminal justice system” (p.14). As previously mentioned, people understand their experiences through meaning-making of symbols and objects within their environment. On arrival at the Brisbane Murri Court, it immediately speaks of its Indigenous cultural heritage through a large painting by Indigenous artist Judy Watson which is displayed on the wall outside the court. Inside, there are several more Aboriginal and Torres Strait Islander paintings, one of which denotes the Aboriginal Dreamtime legend of the Rainbow serpent. The symbolic power of the paintings alongside the Queensland coat-of-arms points to a reciprocal relationship between the existing criminal justice system and an Indigenous-inspired sentencing process, where the ownership of the decision-making and outcomes are shared by both the Magistrate and Indigenous people. 

Sitting together at a round table is another powerful image but it is not just a symbolic shift. The close proximity of people around the same table creates a communication environment where different styles of relationships and speaking acts and roles are made possible through mutual respect and closer physical proximity. It allows for a different reality by shifting the focus from the centrality and elevation of the Magistrate and the lawyers to an environment that equally includes the offender, his/her family, the Elders, the field officers, and even the victim, if they so choose. Symbolic acts such as these have the power to construct similarly-different meanings and they make thinking ‘other’ about the legal process a reality.

Offenders choose to be sentenced in the Murri Court – they are not ordered or required to do so. It is well known by them that the outcomes are often more demanding than those imposed in the regular courts, because the Murri court demands that offenders address the cause of their criminal behaviour. “Some Indigenous people choose the regular court; they feel too ashamed to face the Elders and their own people – Elders and so on. But we visit them in prison all the same. Help them there” (Interview, Elder George Bostock, 2007). The Magistrate and Elders may demand as part of the sentence, attendance in rehabilitation courses, counselling sessions and meetings, or other educative or behavioural programs. The act of committing to this different shared-sentencing process is another symbolic statement that the offender is defining him/herself within a community that has its own culture, structures and norms: that is, it creates spaces of possibility for developing more specific, targeted outcomes. 
The Murri Court is not about seeking to create a separate legal system, but about opening up moments of singularity where lines of culture, identity, and communication can intersect to mobilise other and more positive outcomes. Elder George Bostock stated: “No system claims to be perfect, but the Murri Court’s an honest attempt to reduce the high numbers of our people in prisons. It says to Aboriginal people they’re being listened to, they matter. That they have some way to influence outcomes” (Interview, 2007).

Language and communication

One of the major areas of benefit for offenders is that the communicator and discursive style of the interactions is designed specifically for Aboriginal and Torres Strait Islander people. As many Indigenous people have English as a second or even third language, they can be severely disadvantaged when they take part in the court process as offenders or victims of crime. Two stories highlight some of the difficulties caused by the linguistic structure, culture, language, and values underpinning the Australian legal system that are foreign and confusing for Indigenous people.
 In a Queensland court in 2007,
 an interpreter spoke to the judge during a trial in which she was interpreting for a young Wik woman who did not speak English. The interpreter told the judge that she knew by the answers the young woman was giving that she did not understand the questions and nor did she understand the process of questioning. 

Interpreter: May I raise an issue which I’ve tried to get clarified before, is that this is a cultural thing, that you speak ‘yes’ to the person who is for you and ‘no’ to the person who is against you, regardless of what is involved, and I don’t know – I’ve tried to explain that you’re doing it  - answering the questions, you’re not – it’s not something to the person – without success.
Judge: Alright. So you’re saying that [the complainant’s] answers now, because of the culture, are unlikely to be the truth?

Interpreter: That’s right, Your Honour.

Judge: Is there a way of asking that could assist?

Interpreter: I was thinking this morning of whether I could try a different way of asking her to understand that it is the questions you answer and not – 

Judge: Not the person.

Interpreter: … who you’re speaking to. I’ve thought of a different way of trying but I haven’t seen her to, to actually try.

……………….

Judge: But she’s saying no because of the context here?

Interpreter: Because of the context of the court – last case she did exactly the same, she went through no, no, no, no, to events.

Judge: to questions that you knew …

Interpreter: To the questions that I knew she said – well she had said the day before that she knew.

In its decision, the Court of Appeal acknowledged that the complainant’s language was Wik Mungkun; she did not speak English; she gave evidence through an interpreter; and she also had a hearing impediment. The Court said:

The application of the rule of law in Queensland depends not only on the right of an accused person to a fair trial according to law but also on victims of alleged crimes have a genuine opportunity to make a complaint and to give evidence about it. Our community has an obligation to do everything practicable to ensure that even complainants who do not speak English or who have other disabilities have this basic access to the criminal justice system. This obligation is certainly not lessened in respect of Indigenous complainants. (para 3}. 
Both the appellant and the complainant are Indigenous Australians who live in a remote community….It is all but impossible to gain any real appreciation of how cultural factors may have impacted on their respective presentations to the jury from the written transcript of the trial. It is intrinsically a flat and colourless record of words spoken during the trial (paragraph 33)

According to the appellant’s trial counsel, one of the difficulties the interpreter had was that the younger generation in the Wik community do not speak the rich Wik Mungkun language she [the interpreter] knows – they borrow English which they use with Wik Mungkun. 

The Court of Appeal allowed the appeal on the grounds that a guilty verdict would be unsafe and unsound. One of the reasons given was that the prosecution case depended on the jury’s accepting the complainant’s evidence. Whether because of language difficulties, or for other reasons, or for a combination of language difficulties and other reasons, that evidence was so vague and so riddled with inconsistencies that the verdicts on some counts were unsafe and unsatisfactory (para 44).

The Court recognised that new procedures are welcome. Wilson J said:

Clearly there is still much to be done systemically by those involved at all levels of the criminal trial process (the Courts themselves, the prosecution and the defence) to ensure that the defendant in a case such as this receives a fair trial and that the complainant has a proper and meaningful opportunity to give her evidence. And implementation of any new procedures which may be devised will require proper resourcing.’ (para 43).

The second illustration is from Pitjantjatjara interpreter and translator Bill Edwards (2004a) who was asked by a South Australian Supreme Court Judge to interpret the following sentence: “When it is reflective of an Aboriginal person’s social and economic environment it may legitimately be viewed as mitigatory.” Edwards replied that this sentence did not contain one word which had direct equivalents in Pitjantjatjara (p.106).

Language and the court

Magistrate Jacqui Payne’s (2007) profound comments about everyone understanding the process and outcomes after a Murri Court hearing/sentencing is the result of many conscious shifts to ensure that the court avoids terminology that is outside the person’s knowledge and experience, along with their endeavours to accommodate individual verbal and non-verbal communicator styles. Interpreters are sometimes employed but there is the added difficultly of finding appropriate interpreters, because of their scarcity at the high standard of interpreting required by the courts, and the many Aboriginal language groups across Queensland. However, courts continue to attract criticism for their lack of interpretative facilities.

Judicial Bench books are another recent initiative to support Indigenous people and judicial officers who deal with Indigenous people in court. The Aboriginal Bench Book for West Australian Courts (2002), and the NSW Equality Before the Law Bench Book (2006) outline much cultural, community, linguistic, and communicative issues that are problematic in the court process. The Bench books are designed to assist judicial officers in their communication within courts, and to ensure that the evidence is clearly and effectively presented, but it is beyond the scope of this paper to address these in detail. Suffice to outline some of them.

Language use:

 “Use short sentences and simple sentence structure; use simple verb tenses; avoid figurative speech; avoid double negatives; use concrete rather than abstract concepts; use legal jargon only when necessary and when and if you need to use it explain it in simple English. For example: avoid Latin words or phrases; prefer words such as ‘law’ over ‘statutes’ or ‘legislation’; X will now ask you some questions rather than X will now cross-examine you; what can you tell us about, rather than your evidence; 

Cultural awareness:

Be careful of silences; be careful of ‘I don’t know’ answers as it may mean that it is inappropriate for them to provide the information; be aware of vagueness of time, numbers, distance; as prescribed by law, intervene if anyone  else in court says anything that appears difficult for the person to understand, or seems to be being misunderstood, or is demeaning, unnecessarily repetitive, unduly annoying, harassing, intimidating, offensive or stereotyping; 

Communication

If appropriate, alert the jury to the fact that any assessment they make based on the Indigenous person’s communication style must, if it is to be fair, take into account any relevant cultural differences. This may be noted early in the proceedings rather than waiting until you [the judge] give final directions to them; check the language of any prior confession against the language used by the particular indigenous person (and indeed assess any such confession more generally against the education level and cultural sophistication of the particular person).

Diane Eades (1995) draws attention to the differences in Aboriginal language use with specific reference to culturally appropriate ways of seeking information.

 “In Aboriginal conversations direct questions are used in some situations, especially to find out information about a person’s social or geographical orientation, such as who a person is related to, or where they come from, eg ‘Where’s he from?’ ‘You from up Moree way?’ 

But in situations where Aboriginal people want to find out significant information or certain personal information they often do not use direct questions. Information is sought as part of a two-way reciprocal relationship.  Hinting, volunteering information for confirmation or denial, silence, and waiting until people are ready to give information, are all central to Aboriginal ways of seeking any substantial information. 

Traditional questioning strategies used by lawyers in cross-examination are a major difficulty for Aboriginal people because of the significant cultural differences in the way information is obtained in Aboriginal communities. Eades (1994) advises that, “It is important not to rush people or put them on the spot, and not invade their personal privacy with direct questions about substantial issues” (p.374). This has profound implications for the court process which is based on questions and answers. She also targets the way lawyers use questions, not for information, but to make accusations and inferences, and concludes that this is a major problem for Aboriginal people in the courtroom. 

She also describes another difficulty for the court, that of “gratuitous concurrence” (p.374). She writes:

 “Aboriginal speakers of English and traditional languages often agree with whatever is being asked, thinking that they will get out of trouble more quickly. The agreement is made regardless of either an understanding of the question, or a belief about the truth or falsity of the proposition being questioned.” (p.374)

Eades (19940 also draws attention to the significant differences in “the relationship between language forms and language function; that is, between what people say and what people mean” (p.369). The Equality Before the Law Bench Book offers the following advice:

 Ask questions one at a time; avoid negative questions; avoid either/or questions; be careful of the person agreeing or saying ’yes’ when they do not mean to agree; be careful if the person is trying to repeat or is repeating the exact words and grammatical structure of the questioner; 

Resisting closure

Rorty (1989) in his seminal work on irony and identity urges us to resist final closure and a final language. Instead, he suggests we work from an ironical position that has the ability to hold in tension and in play opposites and seeming contradictions. The Murri Court illustrates this idea. The Elders emphasise to the offender, in very frank and direct ways, the community’s concerns and condemnation of their criminal behaviour, while at the same time offering respect, positive support, guidance, and access to rehabilitation programs. Magistrate Zac Sarra (2007) illustrated this when he said to a repeat offender: “We don’t see bad people in this room, but we see a lot of bad behaviour – and bashing women is very very bad behaviour”. The Elder added:

 “No. We won’t put up with it but we’ll support you if you want to change. I know where you are – I’ve been there so there’s nothing you can tell me I don’t know. You see me sitting at this table, with the Magistrate today – I’ve not always been here. But you too can change yourself if you want to. We’ll help you if you let us.” 

The Magistrate and Elders constantly interact with offenders and will often direct clarifying questions to them during the sentencing process: “Do you understand what I’ve just said? What did I say?” 
“You tell me what I said”.

“What does bail mean for you?”

“A promise I won’t do it again”. 

“Yes, it’s a promise. And what ‘ll happen if you break your promise?”’ 

“I’ll come back here.” 

“Yes, but not here at the table. Over there in the dock and then jail.”

Communication as an “assemblage of imaginings and meanings” (Lewis, 2002, p.13)

The similarly-different communicative strategies used by the Elders, performatively create differences that matter, and that have a powerful influence on those involved in the sentencing process. As reflected in the following interchange between a young man and the Elders, feelings and emotions – ‘affect’ - are often foregrounded in the Murri Court process. What comes through these heightened emotions is the degree of investment in the experiences, identity, meaning, and outcomes by all those involved. In a case of domestic violence against the mother of his children, the young man was engaged in this way by the Elders: 

E1: You got kids? 

O: Two. 

E1: What are their names? 

O: Names the children (boy, 4 and a girl 2). 

E1: Your little boy will be going to school next year, right?

O: Nods, yes.

E1: What will he think when you’re in prison and he has to start school without you? What will he think when it’s sports day and you’re not there. And their birthdays and Christmas – and you’re not home. You’re their father and you’re supposed to support and love your children. 

O: Yeah - nods. 

E1: Well why are you doing this to them and to their mother?

O:  Shakes his head.

E1: What will you say to your children when they’re 15, 16, and they ask why did you bash Mum so badly she had to go to hospital? What will they think of you? Do you think they’ll even like you because of how badly you’re treating their mother? And them.

O: Shakes his head.

E 2: This is not the Aboriginal way. Aboriginal way is not to bash women and children. We think with our head and our heart. We are strong and proud. You’re just thinking about grog and yourself.

Magistrate: We don’t see bad people in this room, but we see a lot of bad behaviour – and bashing women is very very bad behaviour. 

Silence …

Silence …

E1: We won’t put up with it but we’ll help you if you want to change. 

O: Begins to cry. Shaking his head.

E2: What are you going to do to change this bad behaviour and get back on a good track.

Magistrate: This is the last warning. You come back here and next time you’ll be going through that door (he indicates the door to the cells). We won’t talk anymore – we’ll just say. Go. So what are you going to do to fix yourself and your temper?

Because of the significance of family, kinship and community, the sense of shame and disappointment at such a public loss of face is deployed by the Elders and the Magistrate to encourage positive behavioural shifts. Kenneth Burke (1950) suggests that feelings of anxiety, embarrassment, self-hatred, disgust and so forth that he describes as ‘guilt’, are primary motives behind actions and communication. He identified related sources of guilt as: ‘negative’ – the rules and constructs of families and community that are broken; and the ‘principle of perfection’ where people are sensitive to failure and motivated by the idea of betterment. “At the St George (Queensland) Murri court Elder Pam Turnball said she felt that having the Elders in the court sessions made a real impact on the mindset of the offenders. ‘I was really surprised to see a young man, who as soon as he saw the Elders there, put his head down. He was ashamed.’” Qld Government Murri Court fact sheet, 2008. http://www.courts.qld.gov.au/Factsheets/Murri_Court_Newsletter-20080701.pdf
 In speaking publicly in the courtroom about the offender’s criminal behaviour, he/she is shamed at the same time as supported by the Elders whose different roles as both members of the offender’s community and Elder beside the Magistrate, gives them a privileged position from which to speak. They manage disagreement while not disagreeing and so maintain a positive relationship. The court sentencing orders are not only aimed at punishment but also about building a better future by addressing the causes of the criminal behaviour: drugs, homelessness, money, alcoholism, mental illness, and so on. The presence and wisdom of the Elders is a major factor in the success of the sentencing process. The Elders’ natural authority in both the community and in the court process is a powerful aid to the Magistrate’s legal authority. 

Listening to the silence

Listening and silence are powerful modes of communication within Aboriginal culture and this differs markedly to western communication norms and traditional sentencing processes. Miriam Rose Ungunmerr (2002), Aboriginal artist, Elder, and school Principal provides valuable insights into the power and role of listening within Aboriginal culture. In her writings, Dadirri, listening to one another she writes:

Dadirri.  A special quality, a unique gift of the Aboriginal people, is inner deep listening and quiet still awareness. Dadirri recognises the deep spring that is inside us.  … In our Aboriginal way we learnt to listen from our earliest times. We could not live good and useful lives unless we listened. …We are not threatened by silence.  We are completely at home in it.  Our Aboriginal way has taught us to be still and wait.  We do not try to hurry things up.  We let them follow their natural course - like the seasons.  We watch the moon in each of its phases.  

We wait for the right time for our ceremonies and meetings.  The right people must be present.  Careful preparations must be made.  We don’t mind waiting because we want things to be done with care.  Sometimes many hours will be spent on painting the body before an important ceremony. …We don’t worry.  We know that in time and in the spirit of Dadirri (that deep listening and quiet stillness) the way will be made clear.

The Murri Court process is responsive to the power of listening and silence. Care is taken to provide Indigenous people with adequate time to respond and no false assumptions or judgements are made in the midst of silence. However, criticisms have been levelled at the Murri Court for the extended time each case takes to finalise, in contrast to traditional Magistrates courts. Magistrates in traditional courts are regularly processing dozens of matters per day, so are understandably envious of the extra time that is available in the Murri court. Quality comes at a price and this is true for the law as well it seems.

Co-active negotiated outcomes

The process of sentencing in the Murri court works from an understanding that identities emerge from reciprocal co-active negotiation and communication strategies.  How people are valued by others, as witnessed through these similarly-different communication interactions, underscores the importance of culture, communication, and identity-formation. The Murri Court recognises each person as both a person of worth and as a person who has admitted to negative/criminal behaviours. In traditional courts, lawyers speak on behalf of the offender, often as if they were not present, which for Aboriginal people, reinforces their sense of dislocation and marginalisation. The similarly-different culture of the Murri court is symbolically very powerful even considering the limits of what is possible within the current legal system. It is inclusive, and the interactive process shows that no matter how bad the behaviour the person is still a valued identity in the community so worthy of attention and support. Communication behaviours work to tell a person who they are and how respected they are, and thus, as they may see themselves mirrored in the process and in their life beyond court. 

The Murri Court communicates to all that self-esteem matters, that respect is for all who earn it, and that they can choose to be part of a strong community. Here is a space where Indigenous identity is acted out and acted upon for more positive outcomes. It is true that recidivism still occurs and it is naïve to think that the court will see 100% successful outcomes. However, to embed Aboriginal culture, values, and legal customs within the traditional legal system, for more culturally sensitive experiences, can only be a positive move. As a process it also demonstrates the value of self-regulation and self-reflection as witnessed in the meetings between the Magistrate and Elders both before and after sittings. 

The Murri Court is a new and significant initiative that moves between and within a dynamic legal environment that is constantly evolving and adapting to the needs of individuals and the community. It is a living example of a concept in systems theory called “equifinality” (Littlejohn, 1996, p.45), which suggests that a system, such as the Murri Court, can be accomplished in different ways from different starting points for different outcomes. As an adaptable system, the Murri Court is showing its capacity for processing and applying innovative and culturally sensitive legal processes in a variety of ways to produce significant improvements. In this case the improvements are changes that influence lives in powerful and productive ways.
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APPENDICES

Table 1:  Indigenous sentencing courts in Australia, updated July 2005

This table updates material given in Marchetti and Daly (2004), ‘Indigenous courts and justice practices in Australia’, Trends & Issues in Crime and Criminal Justice No. 277.  The table is of ‘urban’ Indigenous courts, which we define as courts specifically established to sentence eligible Indigenous cases (or in the case of the Darwin Community Court, both Indigenous and non-Indigenous cases), and which were initially started in urban areas, although some have since been established in more remote areas.  There are other sentencing practices that involve Indigenous participation and advice to judicial officers, which we have not included in the table (e.g., in Western Australia, courts in Wiluna, Yandeyarra, Geraldton, and in the Ngaanyatjarra Lands; and in Queensland, the Justice Groups’ oral or written submissions to magistrates and judges at sentencing in the Cape York, Gulf, and Palm Island circuits).  The dividing line between the ‘urban’ courts and these latter courts is somewhat fuzzy; and there is fluidity over time.  Other Indigenous justice practices, such as those that enforce local by-laws, are not included in the table, although these could be a springboard for change in the future. 

	Jurisdiction
	Locality
	Name of Court
	Date established
	Number of elders or respected persons who sit with the magistrate
	Layout of the courtroom

	New South Wales
	Nowra
	Circle Court
	Feb 2002
	Four, selected from the community
	Held in South Coast Aboriginal Cultural Centre; sit in a circle (no desk); closed court

	
	Dubbo
	Circle Court
	Aug 2003
	Four, selected from the community
	Sit in a circle (no desk); closed court

	
	Walgett
	Circle Court (on circuit)
	Due to start late 2005
	Four, selected from the community
	Sit in a circle (no desk); closed court

	
	Brewarrina
	Circle Court (on circuit)
	Due to start late 2005
	Four, selected from the community
	Sit in a circle (no desk); closed court

	Queensland

	Brisbane
	Murri Court
	Aug 2002
	One to two (depending on availability but two, one male and one female, is preferred), selected from a pool of 18 (this has grown from 15 on the original list)
	Magistrates’ courtroom with oval table and decorated with Indigenous paintings (this new court became available in 2005)

	
	Brisbane
	Youth Murri Court
	March 2004
	One, same person each time
	Magistrates’ courtroom

	
	Rockhampton
	Murri Court (Aboriginal people, Torres Strait Islanders and South Sea Islanders)
	Jun 2003
	One, selected from a pool of 8-10, but as many elders as possible turn up and observe
	Normal magistrates’ courtroom decorated with a painting and other insignia that reflects the participation of the three groups


	Jurisdiction
	Locality
	Name of Court
	Date established
	Number of elders or respected persons who sit with the magistrate
	Layout of the courtroom

	South Australia 
	Port Adelaide
	Nunga Court
	Jun 1999
	Three, selected from the community (in 2003); previously one elder sat with the magistrate
	Normal magistrates’ courtroom with separate entrance decorated with Indigenous paintings

	
	Murray Bridge
	Nunga Court (on circuit)
	Jan 2001
	One, selected from the community
	Normal magistrates’ courtroom

	
	Port Augusta
	Special Aboriginal Court
	Jul 2001
	One, selected from the community
	Normal magistrates’ courtroom

	
	Port Augusta
	Youth Aboriginal Court
	May 2003
	One, selected from the community
	Normal magistrates’ courtroom

	
	Ceduna


	Aboriginal Court (on circuit)
	Jul 2003
	One, selected from the community
	Normal magistrates’ courtroom

	Victoria
	Shepparton
	Koori Court
	Oct 2002
	Two, selected from a pool of 7; legislation permits just one to assist in the hearing
	Remodelled courtroom with an oval table, 3 flags (Australian, Aboriginal and Torres Strait Islander), Indigenous paintings and noticeboard

	
	Broadmeadows
	Koori Court
	Mar 2003
	Two, selected from a pool of 4; legislation permits just one to assist in the hearing
	Remodelled courtroom with an oval table, 3 flags (Australian, Aboriginal and Torres Strait Islander), and Indigenous paintings

	
	Warrnambool (including Hamilton and Portland)
	Koori Court (on circuit)
	Jan 2004
	Two; legislation permits just one to assist in the hearing
	An oval table is used in Warrnambool; Hamilton and Portland use the standard courtroom

	
	Mildura
	Koori Court
	July 2005
	Two; legislation permits just one to assist in the hearing
	An oval table in a dedicated courtroom

	ACT
	Ngambra
	Ngambra Circle Court
	12 May 2004
	Four to six selected from Indigenous people involved with the criminal justice system
	Held at the Yarramundi Reach Aboriginal Cultural Centre; sit in a circle; not a closed court

	NT
	Darwin
	Community Court
	29 April 2005
	Three to four selected from a pool of between 30 and 40 
	Held in the Darwin Magistrates’ Court around the bar table in the form of a circle; no Indigenous insignia because the court is used for mainstream hearings


� 	R v Watt [2007] QCA 286.


� A court was established in Mt Isa in February 2004, but it stopped operating in April 2005.  It was based on the model used in Brisbane.  There is hope that the court will restart late 2005.
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